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L INTRODUCTION

The North Slope Borough, Alaska Eskimo Whaling Commission and‘ Inupiat
Community of the Arctic Slope (collectively, “NSB-”) submit the following reply brief in
support of their petition for review of Permit No. R10-OCS-AK-07-01 (revised), issued
to Shell Offshore, Inc. (“Shell”). The NSB incorporates by reference and joins in the,
reply brief submitted by the Alaska Wilderness League (“AWL") petitioners. In this
- reply, the NSB provides additional argument to the Enﬁronmental Appeals Board (the
“Board’.’) regarding the interdependence analysis performed by the Environmental
Protection Agency (“EPA”™) end permit conditions 15.1 and 8 regarding Shell’s Owner
Requested Limits (“ORLs”).

IL. EPA’S INTERDEPENDENCE ANALYSIS
_In this case, Shell has requested a minor source permit for a single drill ship — the

Kulluk, The uncontested evidence in. the record demonstretes that Shell plans to u.s'e the
same equipment, the same crew and the same fleet of support v.cssels to drill multiple
exploration wells to delineate the extent of a single prospect. The record and EPA’s
. conclusions regarding that evidence demonstrate the following: 1) Shell coerdinates 't.he
- locations of exploration wells ahead of time to collecf integrated data to.determine
whether and hoev to produce oil from a single prospect; and 2)_Shell uses information
from one well in the same season in determihiné the activities of the same equipment and
the same crew at the next \#ell site. Given thie infermatioﬁ, EPA’s determination that
well sites more than IObO meters apart do not meet the “comm.onlsense riotion of a plant”
should be rejected by the Board as clearly CITONEoUs. Indeed, the Kulluk is the core of

the “plant,” and it simply moves from one pre-determined location to the next, collecting



data on the size of a single prospect as it goles. Shell plans the location of these wells in
an integrated fashion so that the information gathered ﬁ'pm the wells can be used to
evaluate and develop a single production scenario, this is the “product” and without it
there would no reason to drill a single well. |

The parties all agree that the central issue regarding the definition of “stationary
source” in this case is whefher the activities at different well sites are “located on
contiguous or adjacent properties.” 40 C.F.R. § 51.166(b}(6); 18 A.A.C. §
50.040(h)(4)(B)(iii). The parties also agree that EPA has consis-tently evaluated two
factors whén determining whether activities are on “contiguous or adjacent prop_crties”
and thereforé constitute a single source: a) interdependence; and b} proximity.
Supplemental Statement of Basis (“SSOB”)! at 1 3; EPA Response Brief (“EPA Resp.”)
at 19. |

In the-SSOB, EPA set forth four questions for the public to consider in

determining interdependence based on previous agency decisions. SSOB at 13-15 (citing

Letter from Richard Long, Director, Air Program, U.S. EPA Reguon 8, to Lynn Menlove,

Manager, New Source Review Section, Utah Division of Air Quality, Request for

Guidance in Determining Adjacent with Respect to Source Aggregation (May 21, 1998)). -

These four questions were the only criteria set forth or discussed by EPA in the SSOB
As a result, the NSB worked with Ms, Susan Harvey, an engineer with twenty

years of experience in the oil and gas industry, to submit into the record evidence that

1

) EPA Exhibit No. BB-9, Supplement to the Administrative Record.

EPA also referenced the Wehrum Memo, which speaks primarily to “proximity” as the “most
informative factor” and provides little if any guidance in determining interdependence. Memorandum from
" William L. Wehrum, Acting Assistant Administrator, to Regional Administrators, Source Determinations
for Qil and Gad Industries (Jan. 12, 2007) at 3. EPA did not use the Wehrum Memo as a basis for
determining interdependence in the SSOB.



spoke directly to thf; four criteria set forth by EPA. Seé Declaration of Ms. Harvey
(March 31, 2008) (attached to the Letter from the NSB to Dan Mahar, EPA Region 10
(April 1, 2008)) (“First Harvey Dec.”); Supplemental Declaration of Ms. Hérvcy (June 6,
2008) (attached to the Letter from the NSB to Dan Mahar, EPA Region 10 (June 6,
2008)) (“Second Harvey Dcc;.”). Ms. Hai‘vey has twenty years direct experience
“designing.-aind drilling wells in the Beaufort Sea, iﬁcluding exploration wells, delineation
wells and production' wells;” First Harvey Dec. at 1°; seé also Second Ha;vey Dec. at 14

| NSB' provides this reply on the issue of interdependence primarily to cIaﬁfy fof
~ the Board the evidence in the record and EPA’s ultimate cénclusions regarding this
information. EPA impermissibly changed the criteria in the final decision and théreby.
attempted to shift the focus of the ana]ysis away ﬁ(;tm the initial informatiori it solicited
from the public. See NSB Pet1t10n at 20-23. Shell also takes unjustifiable liberties in |
portraying the record See Shell Response Brief (“Shell Resp.”) at 26-29. Given the
confusion in the record as to which facto'r EPA ultimately relied upon, NSB focuses here
on the iﬁitial criteria set forth by EPA in the SSOB and the evidence in the record
‘regarding those criteria, as well as joiniﬁg in AWL’HS broader refutation of EPA’s new
criteria. |

EPA focuséd initially on the information collected at each well site as the

“product” and concluded that ‘fcach locatioﬁ at which drilling will occur . . . is picked for
its independent value as a potential source of infonnaﬁon.” SSOB at 13. EPA citgd to
- some of Shell’s submissions, which stated that “SOI’s drill site locations are not chosen

SO that‘dperations at those separate locations can be integrated.” Id. at 13. EPA also

3 EPA Exhibit No. CC-5, Supplement to the Administrative Record.
4 EPA Exhiibit No. CC-2, Supplement to the Administrative Record.
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concluded in the SSOB that each well “produces a unique product — information about
the specific and unique potential for oil in a given location — and does so independently at
each location regardless of the outcome at a prior location.” Id. at 14. EPA further
concluded based on select submissions from Shell that “any iﬁfomation shared between
well site locations within a given year would be u_nanticipated, minimal and inéidental to
the purposes of drilling operations at the different lqcations.” Id.

As the‘ public comment process irrefutably pointed out, the information in the
record directly contradicts the agency’s initial determination as well as the
representations made in Shell’s submissions to the agency. In particular, Ms, Harvey
stated in her second declaration that the “location of these wells was sited proximate to
each other to gafher sufficient data to confirm ﬂle commercial viability, to ﬂevelop a
unified production scenario, and to enable this prospect to be produced into a single
surface facility.” Second Harvey Dec. at 4. Ms. i—Iarvey also established that “[d]ata
collected in the first of the three Sivullig delineation wells may provide important
- information to the Shell exploration team to determine how to proceed with the next tw.o
wells into the same prospect area.” First Harvey Dec. at 4. She clarified that Shell is
likely to use data from one well to inform its operations at a subsequent delineation _well
on the same prospect in ‘the salne'seasoﬁ. 1d.

Furthermore, Shell admitted that operations at deli.neation wells are
interdependent. Shell Offshore Incl. Letter from Keith Craik to Daniel Meyer Re: Phone
Converéation of January 18, 2008 (Feburary 6, 2008) at 2-3%. M. Craik stated to EPA
that Shell pre;deterrﬁines and coordinates the location of ﬁmltiplc delineation wells “to

“determine reservoir extent and reservoir continuity.” Id. at 2. Shell’s documents cited in

EPA Exhibit No. BB-9.13, Supplement to the Administrative Record.
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NSB’s supplement to its petition also establish that data from planned wells are used in a
coordinated fashion to “refine these proprieta_ry [geologic] modeis that influence lease
acquisition strategies, delineate geologic areas and d_rilling térgets, influence resourcé
estimates, reservoir develﬁpment analysis, and field development plans.” Administrative
record Document HH-4, Attachment at 1. These documents, produced by Shell, directly
conflict with Shell’s statements quoted in thé SSOB that “SOI’s drill site locations are not
chosen so that operations at those separate locations can be integrated.” SSOB at 13.
.EPA was forced to admit after taking public comments thaf information provicied
“to the agency conflicted with it's. initial determinations. EPA conceded that the wells
share a “éommon oﬁcrational goal, such as delineating the extent of the hydrocarbon
reservoir.” Response to Comments (“RTC”) at 62. EPA further stated thaf “Shell will
most likely use ipformation collected at one well to refine its exploratory drilling plans
for other locz;tions.” Id. EPA. explicitly recognized that Shell plans the locations of the
wells in a coordinated fashion and is likely to use information collected at one v;rell in
.plannihg for operations at the next well. Instead of chahging the outcﬁme of its analysis,
- EPA then changed the applicable cri,téri_a. See NSB Petition at 20-23; AWL Reply at
TIL.C. | |
" In contrast, Shell misrepresénts or misconstrues the findings of the agency in its
response brief, According to Shell, EPA concluded that “information is not sharéd
between wells during the samé drilling seasons.” Shell Résp. at 27, Shell fails to provide
a citation to the record for this assertion and does not reconcile its statement with EPA’s -

directly contrary findings in the Respoﬁse to Comments.



Furthermore, Shell contihues to argue incorrectly that “each drilling .location is
selected independent of any other location and is chosen for its independent value as a
potential séurce of information on what is thought to be a distinct accumulation of oil.”
Shell Resp. at 35. Shell again fails to provide any citation to the record or refute the
numerous contrary record documents cited byrpetitioners. Shell cannot cite to any of the -
submissioﬁs it made in response to Ms. Harvey’s declarations, nor can Shell point the
Board to any other documents that support this conclusory statement. Instead, Shell
attempts to support its statement by citation to the Supplemental Statement of Basis, but
that document was prepared before the public had an opporturﬁty to submit information
to EPA or review the agency record. Jd. Shell does not discuss or reconcile its argﬁment
with the numerous _documents in the record establishing that Shell does, in fact,

. coordinate fhe locations of planned wells to deline’éte the boundaries of a single prospect.
The unsupport;ed arguments made by Shell in its Response Brief defy common sense and
the existing evidence in the record.

Instead of p.ointing to evidence that affirmatively supports its incorrect st.aternent,
Shell attempts to undercut Ms. Harv.ey’s information by arguing that her “assertioné do
not address the uncertainties inherent in exploratory activity, instead treating it like a
smooth and predictable process.” Shell Resp. at28. In particular, Shell claims that Ms.
Harvey assumes that exploraéory wells will delineate h?drocarlﬁon that “will then be
produced” and that she disregards “the high rate of dry holes.” Id. In fact, Ms. Harvey
described the uncertainties of exploratory drilling, stating that if “the first and second
wells were dry-holes, it would likely cause serious reconsideration before drilling the

third delineation well.” First Harvey Dec. at 4. This is precisely the reason that Shell



uses information collected from one well in planning operations at subsequent wells in
fhe same seasc_;n. Because of the uncertainties involved with exploration drilling, Shell
must assess information so that it can “inform short-term decision about whether, how,
and where to drill subsequent delineation well on that same prospect.” Id. at 3. Ms.
Harvey did not assume that production was a foregone conclusion but rather described
how the information—collecﬁng activitiés are coordinated to update Shell’s geologic
models to déterminc .if production is possible and, if so, what that scenario wbuld look
like. The very purpose of Shell’s coordinated drilling activities is to gather integrated
information to resolve the existing uncertainties and plan for a possiblé production
facility.

In sum, the Board should disregard Sheil’s bald assertions that it does not
coordinate and integrate the locé.tions of well sites and that it does not share informétion
from those sites in a coordinated fashion. All the evidence in the-récord and EPA;s ovs‘rn
conclusions refute those statements. The Kulluk meets a common sense definition of a |
plant, because Shell uses the same equipment, the same crew, and the same support
vessels in the 'same-seas.on to collect information on a single prospect. Shell plans the

location of the wells ahead of time to achieve this purpose, and Shell shares information
from these wells in the same season to inform subséquent drilling actiﬁty and to update
its geologic models. EPA erred by allowing Shell to segregate tile emissions of the
Kulluk at separate well sites in order to avoid the more rigorqus peﬁhitting process that
applies to major sources pursuant to the Prevention of Significant Deterioraﬁori (“PSD”)

program.



II. fERMT CONDITIONS 15.1 AND 8.

‘Shell requested two spgciﬁc owner requested limits (“ORLs™) in order to avoid
designation és a major source and the more rigorous permitting process of the PSD
program. Pursuant to 18 A.A.C. § 50.542(f)(8)(A), EPA was required to find that Shell
was capable of complying with the ORLs in order to issue the miﬁor source permit. In
this case, EPA failed to make the required findings.

A, EPA failed to conclude that Shell is capable of complying with Permit
Condition 15.1 as required by 18 AAC 50.542(1)(8)(A).

1. NSB preserved this issue for appeal. '

EPA argues unpersuasively that the NSB has not preservéd this issue for appeal
solely because NSB did not include in its comments a specific reference to 18 A.A.C. §
50.542(f)(8)(A). EPA R'esp; at 46; see also Shell Resp. at 60. EPA’s argument conflicts
with the language of the regulation and would create an unreasonable burden on the
public.

EPA’s regulations state that a person requesting review must demonstrate “that
any issues being raised were raised during the public comment period (including aﬁy
public hearing) to the extent required by these regulations.” 40 C.F.R. § 124.19(a); see
- also In re ConocoPhillips Co., PSD Appeal No. 07-02, sl_ip op.. at 44 (EAB, Jﬁne 2,
2008). Issues must be raised with a “reasonable degree of specificity and clarity during
the comment period in order for the issue to be preserved for revigw.” Id. at 86 (citing In
Re Shell Offshore Inc., 13 E.LAD. _, slip op. at 53 n. 55(EAB, Sepf. 14, 2007)).

" Here, the NSB’s comménts meeét the requirements of the regulation, and NSB has
preserved this issue for appeal. The NSB clearly stated in its comments that “the record

does not support EPA’s 80-day operating limit for each ‘Exploratory Operation.’” Letter



frorﬁ NSB to Dan Maﬁm, EPA Regi(;n 10 (April 1, 2008) at 13-14 (Section C). The NSB
also speciﬁcally noted that neither EPA nor Shell has provided any sﬁpport for the |
assumption that an exploration, replacement and relief well could all be drilled within a
period of 80 days. Jd. The NSB also referred to this requirement as an “owner requested
limit.” Id.

' EPA dqes not contest that NSB’s comments raised tﬁe specific issue of whether
the record supports a dete_fmination that Shell is capable of complying with the 80-day
limit. In fact, EPA “acknowledges that NSB’s public comments questioned Shell’s
' ablllty to oomply with the 80-day limit,” EPA Resp. at 53. Instead, EPA argues simply
that NSB did not reference the specific regulatory section at issue. — 18 A.A.C. §
50.542(H(8)(A). | |

EPA’s argument misses the mark because neither the regulations nor prior EAB
decisions require the public to include such precise legal formulations in their comments.
Issues must be raised only with a “reasonable degree of spéciﬁcity.” Inre
ConocoPhillips Co., slip op. at 44 There is no requirem-ent' in ﬁe regulations or
otherwisé that imposes upon the public the level of legal sﬁcciﬁcity demanded by EPA in
this .case. Courts have routinely refused to impose such requirements, because it would
place an unreasonable burden on members of the public who participate without the
benefit of counsel. See, e.g., Adams v. Rice, 531 F.3d 936, 953 (D.C. Cir. 2008) (stating
that it would “frustrate the statute’s aim to expect” the pub]lc to “list the precise way in
which they satisfy the Rehabllltatlon Act’s definition section in 29 U.S.C. §
-705(20)(B)”); Native Ecosystems Council v. Dombeck, 304 F.3d 886, 900 (9" Cir, 2002) |

(holding that “requiring more might unduly burden those who pursue administrative



appeals unrepresented By counsel who ﬁé.me their claims in non-legal terms rather than
precise legal formulatio:is”). The NSB was not requif;:d to recite the precise legal
citation in order to preserve the issue for appeal.

Furthermore, the Board should reject EPA’s argument that it “did not have an
opportunity to address the applicability of 18 AAC § 50.542(f)(8)(a).” EPA Resp. at 46.
In other places in the record, EPA acknowledged that this regulation was applicable to
ORLs in the permitting process for the Kulluk, RTC at 44, The NSB identified the 80-
day limit as an ORL in its comments, Aand EPA knew full well that this regulation applied
to ORLs. EPA had every opportunity to address this issue and failed to do so.

2 Permit Condition 15.1 is an Owner Reqﬁested Limit

EPA attempts to sidestep the capability determination required by 18 AA.C. §
50.542(f)(8)(A) by arguing that Permit Condition 15.1 is not an ORL. According to
EPA’s argument, “under the applicable Alaska regulations, an ORL is a limitation that.ris
reqﬁestéd to ma_lke unnecessary an otherwise applicable permitting requirement,” EPA
Resp. at 47 EPA ésserts that “the term ‘owner requested limit* in the ORL regulations is
~ not intended to encompass every condition or limitation that is included in the permit at
the owner’s request, only those that are included to avoid classification as a major
source.” Id. at 48-49 (emphasis added). Sﬁell has not joined EPA in this argument.

- EPA is wrong because the Alaska regulations require EPA to “deny a minor
permit application for a stationary soufce” if operations will result in a violation of an
“ambient air quality standard.” lé AAC.§ 50.542(f)(lj(B); To “avoid classification as
a'major source” and receive a minor source permit, Shell was required to demonstrate |

and EPA was required to find that operation of the Kulluk would not result in a violation

10



of the standards. See, e.g., RTC at 36 (stating that “EPA will deny a minor source permit
application if it shows that the source will cause or contribute to a NAAQS violation™).

Basod on these legal requirements, Shell specifically requested “restrictions under
the owner-requested limits (ORLs) for the purpose of complying with the ambient air
quality standa;ds.” Letter from Susan Childs to Dan Mahar, EPA Region 10 (January 8,
2007) at 1%. Air Sciences prepared a “Modiﬁed Impacts Analysis Report” submitted to
EPA, which included revisions from the 2007 modeling “accountlng for drilling duration
owner-requested limits (ORLs) to become part of the Approval to Construct.” Ku]luk
: Beaufort Sea Exploratory Drilling Program, Modified Impacts Analysis Report, Approval
to Construct (No. RIO-OCS-AK-O7-01)' at 1. Air Sciences agoin specifically listed the
“proposed ORLs,” which included the ‘.‘maximum duration of well drilling of 80 days
(while an OCS source), in any one year.” Id. at 10. In order to be permitted as a minor
source, Shell specifically requested Permit Con(iition 15.1 as an ORL. Even in its
response brief Shell still ro.fers to condition 15.1 as an ORL. Shell Resp. at 68 (stating
that the ORL includes both “synthetic minor source compliance and NAAQS
~ compliance™).

Furthermore, EPA errs in arguing that “the 80-day limit would be necessary even
if the exploratory operation was permitted as a major source.” EPA Resp; at 49. Without
Permit Condition 15.1, Shell could not demonstrate compliance with the ambient air
quality standards and could not receive a minor permit. Shell would then have been
required to apply for a permit as a lﬁajor source_subject to the PSD program. As a part of |
that review, EPA would have required Shell to implement the Best Achievable Coouol

Technology (“BACT”). 42 U.S.C. § 7475(a)(4). EPA wrongly assumes that the same

6 EPA Exhibit No. AA-1, Supplement to the Administrative Record.
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permit limits would be needed after ifnplementation of BACT. If EPA had required Shell
to ilﬁplement the BACT, oljeration of the source may or may not have threaténed
violations of the ambient air quality standards. Instead of applying as a major source and
implementing updated emissions controls, Shell applied for a minor source permit and
requested ORLs to ensure compliance with air quality standards. Shell speciﬁcaliy
requested pennif condition 15.1 “to .avoid classiﬁcatioﬁ as a major source” and a BACT
review pursuant to the PSD program. EPA Resp at 49.

3. EPA never determmed that Shell was capable of drlllmg a Planned

Well and a Relief Well in compliance with the 80-day limit in Permit
Condition 15.1

EPA’s response clgrifi_es for the Board that it failed to determine whether Shell
was capable of complying with Permit Condition 15.1 as required by 18 A.A.C. §
50.542(H)(8)(A). Instead of conducﬁng the analysis, EPA erroneously concluded that
.Shell did not have to demoﬁstrate that it was capable of complying with the permit
condition. RTC at 36. EPA cannot point to anywhere in the recérd where the requi;‘ed
analysis is set forth, because it does not exist. Acknowledging these problems, EPA now.
attémpts to fe-create that analysis in its response brief, but that post-hoc rationalization

" must be rejected by the Board. In re Aus_tin Power Co., 6 ELAD. 713,719-20 (EAB

1997). EPA’s position during the permitting prdéess was that Shell was ﬁo_t required to
demonstrate the capability to comply with thc.pcmﬁt cond_ition.. EPA may not arbitrarily
change its position at this late date and argue for the first time that the record would have "
supported that de’c_errnination if EPA had conducted the appropriate analysis.

The Board should first take note of EPA’s original position as set forth in the

Response to Comments. In arguing that it adequately responded to NSB’s comiments,

12



EPA clarifies the position it asserted during the permitting process. EPA Resp.' at 54. “It
was not necessary for Shell to demonstr.ate its ability to colleétively drill within the 80-
day period a Planned Well, Replaceﬁlent Well, and Relief Well.” Id. According to EPA,
Shell only had to demonstrate that application of thé permit conditions would result in
-compliance with ambient air quality standards. Id’ Shell was not required by EPA to
demonstrate that it was capable of complying with permit condition 15.1.

In its R¢spons¢ Brief, however, EPA has once again aIbritIarily changed course
mid-stream. Now, for the first time, EPA argues that “the Region did in fact consider
Whethe; Shell could comply with this'pénnit condition.,” EPA Resp. at 50. EPA’s
arg&menf on this point is highly suspect since EPA stated in plain, unequivocal terms that
Shell was not rcquired to provide that information in the Response to Comments. RTC at
36.

Furthermore, the record belies EPA’s claim that it conducted the required
analysis. EPA argues that it considered several pieces of record information in making
this determination. EPA Resp. at 51-52. The recofd, although it contai_ns the information
rcfereﬁced by EPA, does not contain any evidence that EPA actually analyzed this
informati-oﬁ as it claims to have in its response brief. EPA never conclﬁded in the
Response to Comments that Shell is capable of 60mp1-ying with pennit condition .15.1,

and EPA’s analysis of this issue cannot be found in the record. EPA’s analysis and

7 The Board should reject EPA’s argument that it adequately responded to NSB*s comments on this

issue. EPA Resp. at 53-56. EPA simply dismissed the concerns of NSB without a reasoned response,
stating without reference to the regulations or any other source of authority that Shell did not have to
demonstrate the capability to operate in compliance with the permit condition. EPA’s response does not
reflect the “serious consideration” required. See /n re RockGen Energy Cir., 8 E.A.D. 536, 557 (EAB
1997). . :
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conclusions on this issue are not in the record, because EPA took the position that Shell
was not required to submit this information. RTC at 36.

Now, after the permit has been challenged, EPA finally tips its hat as to its
conclusion regarding this issue.

Shell will need to determine how many days may be spent drilling the planned

well while leaving sufficient time to drill a replacement or relief well would

should one be needed. EPA Region 10 reco gnizes that Shell may need to curtail

planned well drilling sooner than anticipated in order to leave sufficient time for a

relief well, but the recordkeeping requirements contained in the permit make it

possible for Shell to track the number of days the Kulluk is at each exploratory |
operation and to plan accordingly.
EPA Resp. at 52, For the first time during the permitting process, EPA states that Shell
must limit the number of days of operation at a planned well to provide for the
contingency of a blowout and the need for a replacement well. EPA never provided this
information to the public during the notice and comment process.

EPA discusses how Shell is capable of cémplying with permit condition 15.1 for
the first time in its response brief. The agency’s rationale, however, must be édeqﬁately
set forth in the record. In re City of Moscow, Idaho, 10 E.AD. 135, 142 (EAB 2001); In
re Hub Partners, L.P,7E.AD. 561, 567-68 (EAB 1998). The Board should reject this
post-hoc rationalization becanse it was not provided to the public during the public
process. The agency’s shifting rationale necessitates a remand to the agency to clarify
the record. In re Austin Power Company; 6 E.A.D. at 719-20 (rejécting a rationale for the
agency’s decision raised for the first time on appeal); see also In re McGowan, 2 E.A.D.

604, 606-07 (Adm’r 1988) (remanding permit decision where EPA offered explanations

for the first time on appeal).
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The Board should also note thét EPA has not and does not rely on the likelihood
of a blowout as a rationale. EPA never relied on this reasoning with respect to permit
condition 15.1 in thé Response to Comments or anywh‘ere else in the record. RTC at 36.

‘Nor did EPA rely on this rationale in its response brief. EPA mentions that it considered
“information regardi_ﬁg the llikelihood of blowouts and the potential need for relief wells.”

| EPA Resp. at 51. EPA never states, however, that the likelihood of a blowout played any

‘role in its alleged éonclusion that Shell was capable of complying with permit condition
15.1. Instead, EPA stateé that “Shell will need to determine how many days may be
spent drilling the planned wéil while leaving sufficient time to drill éréplécement well
should one be needed.” Id. at 52. EPA explicitly states in its response brief that Shell
must plan for the contingency of é blowout regardless of the'likelihooa that such an event
will occur. | |

In contrast, Shell relies heavily on the likelihood of a blowout in defending EPA’s
actions with respect to permit condition 15.1. Conflating a discussion of permit

' conﬁitions 8 and 15. 1, Shell recasts EPA’s position. Shell states that EPA interprets 18
A.A.C. §50.542(H(8)(A) to apply “only to emissions from reasonany foresceable
contingencies.” Shell Resp. at 65. EPA has not set forth tlus 1nterpretat10n of the
regulation as it applies to permit condition 15.1, EPA never provided the public with this

rationale in the Response to Cémments. Even now when EPA has changed its rationale

8 The Board should also disregard Shell’s effort to confuse the issue by argoing that the NSB seeks
“absolute certainty that the permittee will comply with the permit conditions in every single circumstance,
" no matter how remote.” Shell Resp. at 62 (emphasis in original). 18 A.A.C. § 50.542(f)(8)(A) requires
EPA to determine whether Shell is capable of complying with ORLs. EPA included a Relief Well as part
of the same source as a Planned Well, and EPA must therefore demonstrate that Shell is capable of drilling
both wells in compliance with the permit terms. NSB has requested no more than what is required by the
regulations, and Shell’s efforts to recast NSB's arguments are unavailing and mconsrstent with the
]anguage of the regulation.
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on appeal, EPA still has not interpreted the regulation to apply only to “reasonably
foreseeable contingencies.” Instead, EPA specifically stated that it expects Shell to
*curtail planned well drilling sooner that anticipéted in 6rdcr to leave sufficient time for a
relief well.” EPA Resp. at 52.° Despite Shell’s effort to recaét EPA’s positioﬁ, the
agency never relied on the likelihood of a blowout as a basis for concluding that Shell
could comply with permit condition 15.1."?

EPA, Shell and the public all have a very different understanding of the égency’s
determination in this case. EPA ﬁ_rst claimed that Shell did not have to demonstrate its
capability to comply with permit condition 15.1. EPA, in its response brief, then stated
for the first time that Shell will have to curtail operations to plan for the contingency of a
- relief well, although nothing in the peﬁnit or the record specifies that requirement. Shell,
on the other hand, believes that EPA interprefed 18 A A.C. § 50.542(f)(8)(B) to apply
only to “reasonably foreseeable (;ontingencies.” The Board should remand this permit to
the agency so that EPA can_cllarify its position, provide support for that position in the !
reqord, and provide the public an opportunity to cémment on its interpretation of the

permit terms.

® Similarly, Shell argues that “grouping like issues together and providing collective responses can

be a proper and non-prejudicial manner of addressing comments.” Shell Resp. at 67. The obvious
weakness with Shell’s argument is that EPA has never argued that the likelihood of a blowout has any
relevance in determining Shell’s ability to comply with permit condition 15,1, Shell repeatedly tries to
recast EPA’s position in this case, but the fact remains that EPA did not rely on this factor in the Response
to Comments and further distanced itself from this consideration in the Response Brief.

10 The Board should also reject Shell’s hyperbolic argument that EPA “could never issue synthetic
minor source permits for any industry in which emergencies that might result in additional emissions could
occur.” Shell Br. at 66. Shell’s argument presumes that it cannot, in fact, drill a Planned Well and a Relief
Well in compliance with the 80-day limitation. In the same breath, however, Shell asserts that it is possible
to drill a Planned Well and Relief Well in compliance with the permit conditions. Shell Br. at 63,
Furthermore, EPA also takes the position that Shell can drill a planned well while planning for the
contingency of a relief well by limiting the number of days of operation at a planned well site. EPA Resp.
at 52. Shell’s arguments are internally inconsistent and contradicted by EPA’s position. '
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.Finally, the Board should reject EPA’s argument that recordkeeping and
monitoring reqﬁirements are adequate and can substitute for the capability determination
required by 18 A.A.C. § 50.542(H)(8)}(A). The very next senf_ence of the regulation states
that EPA must also determine that.“permit conditions are adequate for detern-lininllgr
comphancc w1th the 11m1t ” 18 ALA.C, § 50.542(f)(8}(B). The regulations requ1re two
separate findings: a) the source is capable of complying with the ORL; and b) that the
monitoring and recordkeeping requirements are adequate for determining compliance. -
Her_e, EPA attempts to conflate the two into a single rcquiremént for adequate monitoring
and reco;dkeeping. That .rationfile squarely conflicts with the plain language' of the
regulation. | o

4. The Board should reject Shell’s arguments that this issue is
procedurally barred.

Shell makes two procedural arguinents related to the prior _2007 permitting
process: a) NSB’s 2007 argument on practical enforceability is identical to its argurﬁent
on permit condition 15.1 aﬁd therefore the law of the cas.e controls; and bj'alteruatively,
this issue was “reasonablsr'ascertainable” during the first round of permitting. EPA does
not join. in Shell’s procedural arguments. Shell is wrong 01-1 both counts, and the Board
should reject these _arguments..

a.  Thelaw of the case does not bar NSB from raising this
issue,

- Shell argues in its response brief that the NSB is precluded from raising the issue
of EPA’s compliance with 18 A.A.C. § 50.542(f)(8)(A) based on the prior 2007
proceedings. Shell Resp. at 55-57. Shell first groups together the NSB’s arguments

regarding permit condition 15.1 and permit condition 8 and then inaccurately recasts
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those arguments. According to Shell’s mischaracterization, the NSB seeks a ruling “that
the Alaska ORL regulation requires absolute ber{ainty thaf an eﬁlergency such as Relief
Well drillir;g will not cause ORL exceedances.” Id. at 55; see also supran.3. Shell then
argues that the law o_f the case applies based on two issues that were raiéed in the prior
proceédings: 1) whether the ORLs were practically enforceable; and 2) whether EPA
inc]uded. all emissions units iﬁ the air quality modeling. I re Shell Offshore Inc., slip op.
at 52-54; 59-60. | |

Under th_e doctrine of the law of the case, “‘a decision on an issue of law made at
- one stage of a case becom(:s a binding precedent to be followed in successive stages of
tht: same litigation.”” In re J.V. Peters and Company, 7 E.A.D. 717,93 (EAB 199’7.’)
{(quoting James W. .Mopre, Moore’s Federal Practice at 404[1]). The doctrine applies in
 the administrative context, as discussed in prior EAB decisions. /d. Shell’s afguments
should be rejected by the Board, becaﬁse the issueé litigated in the pﬁor proceedings in
2007 are separate and distinct from the issue of whether EPA complied with 18 § A.A.C.
§ 50.542(f)(8)(B) in approving permit condition 15.1.

i NSB’s prior argument on practical enforceability is
separate and distinct from its argument on permit
condition 15.1.

The law of the case does not Bar NSB from raising permit condition 15.1 because
EPA amended the permit .oﬁ remand and included this condition for the first time in the
2008 permit. At tﬁe time the Board remanded the 2007 pefmité, it stated that subsequent |
'ai)peals “shall be l'imit-ed to the issue being r-emanded _and issues arising as a result of any

modification the Region makes to its permitting decisions on remand.” In re Shell

Offshore Inc., slip op. at 69 (emphasis added). On remand, Shell provided new modeling
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data to EPA and requested for the first time “restrictions under the owner-requested limits
(ORLS) for the purpose of complying with the ambieﬁt air quality standards.” Letter
from Susan Childs, Shell Offshore Inc., to Daniel Mahar, EPA Region 10 (January 8,
2007) at 1. The‘ newr ORLs, which differed from those in thé 2007 permits, included the
“maximum duraﬁon of well drilling of 80 days (while an OCS source), in any one year.”
Id. at 10.- Furthermore, the initial permits did not even contain a reference'to relief wells. -
EPA explicitly included relief wells Within the covered activities for the first time on
remand. EPA amended the permits on remand to include condition 15.1 at Shell’s
request, and therefore this issue falls squarely Within the scope of issues subject to aﬁpeéﬂ
as established by the Board. In re Shell Offshore Inc. , siip op. .at 69. |

Shell’s only response to this issue is to repeat its same flawed
* mischaracterizations of the NSB’s arguments — “NSB is making tﬁe e_ssen_tially (sic) 1ega1
claim that the Alaska ORL regulation needs to be applied'iﬂ a certain manner.” Shell
Reép. at 60, ‘According to Shell, NSB is “only obj'ectin.g to general aspects of these
Conditions” so “its challenge falls outside the scope of the remand order.” Id. Shell’'s
effort to rewrite the NSB’s ai'guments shouldﬂbe rejected by the Board. The NSB is not
‘making “general objections™ to the Conditions, nor is the NSB seeking “aEsolute
certainty.” Rather, ﬁe NSB has stated specifically that EPA must find that Shell is
capable of complying with permit condition 15.1 as required by 18 A.A.C. §
50.542(f)(8)(A). That discrete legal issue was not presented to the Board during the first
appeal. | | |

Furthermore, the issue of permit condition 15.1 raised by NSB in this proceeding

is separate and distinct from the issue of practical enforceability. In the prior proceeding,
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NSB ‘argued that the ORLs “are not accompanied by adequate monitoring provisions
allowing regulators to determine whether or not SOI is meeting” the ORLs. I re Shell
Offshore Inc., slip op. at 52. Here,I NSB is making a separate and distinct argument —

- whether EPA has concluded that Shell is capable of complying with permit condition
15.1, which is a new ORL that was not included in the initial permits. Shell improperly
aftempts to gloss over the distinétions between the two issues. The current issue has
nothing to do with the monitoring provisions. The issue is whether Shell is capabl.e_ of
complyiné with the ORL and not whether the monitoring provisibns are adequate to

- measure compliance. Again, the issue of whether Shell is capable of complymg with an
80- day limit was not at issue in the ﬁrst appeal, because that condition was not set forth
in the 2007 permits.

Finally, even assuming arguendo that the law of the case does apply, its
application would be extremely limited. In the first case, the Boafd tuled only that the
NSB had not preserved the pfactical enforceability issue for appeal in its 2007 comments.
In re Shell Offshore Inc., slip op. at 52-54. On remand, EPA added permit condition 15.1
and provided a new pu‘t;lic comfnent process. Any legal ruling on the adeqliacy of NSB’s
comments would be limited to the facts of the NSB’s 2007 éommcnts_. As NSB
unequivocally raised this issue in its 2008 comments, the law of the case would nét
prevent NSB from raising this issue now. |

ii. NSB’s prior argument on modeling is separate and
distinct from its argument on permit condition 15.1

Shell also argues that the law of case precludes NSB from raising permit
condition 15.1 because NSB previously questioned the modeling 'perfonned_ by EPA. In

the 2007 proceedings, NSB argued that EPA should have required modeling for “3 main
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engines and 2 boilers” in the analysis. Shell Offshore Inc., slip op. at 56. The Board
upheld EPA’s modéling, because the modeling only had to include emissions from
“routine operations.” Id. ét 59. R

On remand, Shell amended its modeling approach and requested “restrictions
under the owner-requested lin;lits (ORLs) for tlie purposé.of complying with the ambient
air quality standards.”. Letter from Susaﬁ Childs to Dan Mahar, EPA Region 10 (January
8, 2007) at 1. NSB now questions whether EPA determined that Shell is capable of .
complyiﬁg with the .new ORL_that'was requested by Shell for the first time on remand.
NSB’s arguments following remand do not relate to whether EPA included all emissions
units in the modeling ahl’aysis, whi-ch was the issue presented in thé first case. Rather,
NSB limifs its issue to the specific ORL that was newly added by Shell and EPA as a

condition on the updated air quality analysis.

b. Issues related to permit condition 15.1 were hot “reasonably
ascertainable” during the first round of permitting.

The Board should also reject Shell’s erroneous argument that the NSB could have
.“reasonably ascertained” issues felatéci to a permit conditi(;n that did not exist during the
first round of pennitting. Shell Resp. at 57-58. Shell again improperly generalizes the
| issue in order to manufacture a procedural defense. Shell claims only that NSB wés
“unquestionably aware of the Relief Well drilling issues in 2007.” Shell Resp. at 58.

Shell conducted a new found of air quality modeling during remand. Asa resplt
of that modeling, Shell requested a specific ORL that limits the number of days of its
operaﬁon in order to demonsfrate that it éould_ comply with the ambient air quality
standards. Moreover, EPA clarified for the first time on remand that planned welis and

replacement wells were part of the same “Exploratory Operation,” All of these concepts
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were added to the permit as a result of the remand. See fn re Brooklyn Navy Yard Res.
Recovery Facility, 3 E.A.D. 867, 890 (Adm’r 1992) (holding that the office would review
“issues relating to the changes that pfompted the opening of the public comment period”). |

- NSB would have no way to “réasonably ascertain” issues related to an ORL that did not
exist as part of the original permitting process.

B. EPA failed to conclude that Shell is capable of complying with Permit
Condition 8 as required by 18 A.A.C. § 50.542(1)(8)(A).

1. NSB preserved this issue for appeal

Shell argues without the suﬁport of EPA that the NSB did not preserve this issue
for appeal. Shell Resp. at 59. Shell again argues that NSB was required to set forth the
specific legal formulation in its comments and that NSB’s failure to d.o so “improperly
deprive[ed] EPA of an opportunjty to respond to that argument.” /d. The Responsé to
Comments directly contradicts Shell’s position. RTC at 44. EPA clearly had notice of
this issue, because it listed the following comment — “If the permit is to remain a Iﬁinor
source pemit, the emissions associated with a relief well should be considered.” EPA
then specifically cited 18 A.A.C. § 50.542()(8)(A) in its response. EPA did, in fact,
réspond directly to this issue, and Shell’s specious arguments that NSB somehow
deprived EPA of this opportunity should be rej ected by the Board. EPA does not join

Shell in this argument.

2. EPA did not consider-whether Shell was capable of drilling both a
planned well and a relief well in compliance with condition 8.

On remand, EPA included a new definition of “Exploratory Operation” and
explicitly included relief wells within the same source as planned wells. Final 2008

Permit Condition 1.6 (defining the term “EXploratory Operation”). EPA also amended

22



the ORLs to prehibit the “sum of emissions from an Exploratot'y Operation” to exceed
245.0 tons of NO, within a rolling 52-week period. Final 2008 Permit Condition 8.
Pursuant to the Alaska regulations, EPA was required to find that “the statienary source
is capable of eomplying with the limit.” 18 A.A.C. § 50.542(f)(8)(A). EPA, in this case,
made no effort to determine whether the “source,” which includes “the sum of emissions
from both a planned well and a relief well,” is capable of complying w1th the 245 ton
- ORL for NO,.

In the Response to Comments, EPA set forth its rationale on this 4issue, which
‘conflicts with the plain meaning of the regulation. EPA stated that “[a]lthough emissions
resulting from drilling a Relief Well shall still be considered part of the stationary source,
given the infrequent need for relief wells, EPA has determined that Shell is not required
to submlt further information related to relief well emissions.” RTC at 45, In its
response, EPA takes the same position. EPA states first that “the likelihood of ever
~ havingto drill a retief well is unpredictable” and then goes on to assert that “potential
emissions generated by relief wells are unpredictable and simply are not quantifiable in
advance.” EPA Resp. at 40."!

First, and most‘importanﬂ)./, EPA’s positien on this issue directty contradicts the
language of the regulation, and EPA hats not offered any interpretation of the language in
support of its position. Spee-iﬁcally, the regulation states that the *source” mest :

demonstrate that it is “capable of complying with the limit.” 18 A.A.C. §

u EPA errs when stating, as a practlcal matter, that relief well emijssions “simply are not quantlﬁab]e

in advance.” EPA Resp. at 40. EPA can employ the same method it uses to predict emissions from the
drilling of a planned well. In both cases, EPA can use a set of emission factors and predict in advance how
long it would take to drill a well. In the case of both a planned well and a relief well, EPA does not know
for certain how long it will take to drill the well, but EPA can predict bow long that process may take. If
EPA is able to predict the emissions from a planned well, it is also able to predict emissions from a relief
well.

23



50.542(f)(8)}(A). EPA reiterates in its Response Brief that “emissions generated during
relief well operations are considered part of the stationéry source.” EPA Resp. at 40.
EPA must therefore find that Shell is capable of drilling both a relief well and a planned
well in cc;mpliance with the 245 ton ORL in condition 8. EPA has not offered any
competing interpretation of the regulatory language. EPA’s failure to document that
Shell could drill a relief well in compliance with the condition 8 violated the plain
language of the regulatlon and must be set aside as clear error.

Instead of relying on a plain language interpretation of the regulation, EPA
attempts to analogize to different legal issues. For instance, EPA relies upon statements
from the first appeal in which the Board was i-nterpreting an entirely separate regullafory _
. section — 18 A A.C. § 50.225(b)(2)-(3). Inre Shell Offshore Inc., slip op. at 50-51. In
the earlier proceedlng, NSB argued that Shell must prov1de information on the max1mum |
design capacity of the equipment in order to calculate the impact of the ORL on the
source’s potential to emit. The Board ruled that Shell only had to provide the source’s
potential to emit, taking into consideraﬁon any “physiczil.or operational limitation on the
~ capacity of th.e,source to emit a pollutanf.” Slip Op. at 50. The issue of how a source
calculates the ORL’s ﬁnpact én the potential to emit (either with or without providing
information on maximum design capacity) is distinct and separate from the issue of
whether the source is capable of éomplying with the ORL. | |

18AAC. § 50.225(b)(2)-(3) establishes how the source calculates its potential to-
emit based on the ORL. Iﬁ contrast, 18 A.A.C. § 50.542(f)(8)(A) imposes an additional
obligation that the source must demonstrate that it is capable of complying with the ORL.

In other words, it is not enough for a source simply to calculate its potential to emit
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within the constraints established by the ORL. The source must also demonstrate that it
is éaﬁable of operating in compiiance with those limits. These are two distinct regulatory
requirements. EPA did not require Shell to dexﬁons&ate that it was capable of operating
the source, which includcé both a planned well and a relief well, ir; compliance with the
245 ton ORL.

EPA also misplaces its reliance on /.5, v. Loﬁisiana-Paciﬁc Corporation, 682 F.
Supp. 1142 (D. Col.o. 1988). In that case, the defendants in an enforcement action
challenged evidence of the source’s potential to emit because the data was allegedly
collected from tests in which the equipment was not opera_ted properly... Id at .1 .1 50-51.
The court rejected the results of the emissio.ns tests, holding that “potential to emit does
ﬁot refer to the maximum emissions that can be generated by a source hypothesizing the
worst concéivable operation. Rather, the concept contemplates the maxinium emissions
that can be generated while operating the source as it is intended to be operated and as it
is normally operated.” Id, at 1158.

Here, NSB has not asked that EPA quantify the potential tol emit based on
improper operatiori of the .et'quiﬁment or a worst case scenario regarding equipment
malfunctlon NSB asks only that EPA consider whether Shell is capable of oomplymg
| with the ORL “while operating the source as it is intended to be operated » Id The
source, as EPA readily admits, includes both a planned well and a relief well. In
addiﬂ'on U.S. v. Louisiana-Pacific Corpordrion does not address ORLs, how a source
demonstrates that is capable of complying with the ORL or the specific language of the

Alaska regulatlons at issue.
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Struggling with the language of the regulation, EPA aftempts to muddy the water
in arguing that it “concluded that Shell is capable of complying with the 245 ton per year
NOx limit even when relief well emissions are considered.” EPA Resp. at 43 (empha;is
added). EPA cites back to pg. 44 of the Response to Corhmeﬂts in suppoﬁ of this |
statement, but all EPA stated in the record was that Shell submitted a “reasonable
projection of actual emissions.” RTC at 44. The Response to Comments aocs not
provide a citation to the material submitted by Shell, nor does EPA assert that the
emissions information contained any data related to the drilling of a relief well. Inits
response brief, EPA relies heavily on the fact that it “considered Shell’s projections of
annual emissions and determined thét the projections were _reésonable.” EPA Resp. at 44,
EPA, hdwever, simply cites back to the same page in the RTC. Id. The record is devoid
of any analysis or conclusions made by EPA that Shell was capable of drilling both a
planned well and a relief well in compliance with the 245 ton limit. EPA strongiy
implies that it considered emissions from the drilling of a relief .well, but EPA has failed
to provide any record support for its position.

IV. CONSLUSION
The North Slope Borough, the Alaska Eskimo Whaling Commission and the
Inupiat C_o:ﬁmunity of the A_rcfic_ Slope reépectfully request that the Board remand the
permit to Region 10 of the EPA to correct the deficiencies identified in their Petition for

‘Review or, in the alternative, to accept the petition for review.
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